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1 Ensuring Rights for All, Realizing Human Rights 
2 for Prisoners in Bringing Human Rights Home. With 
3 that, I will ask Professor Hellerstein to begin. 
4 PROFESSOR HELLERSTEIN: I am deeply 
5 honored, and is a great pleasure to be here. 
6 UNIDENTIFIED SPEAKER: Can you key your 
7 mic? 
8 MR. MENDEZ: Press the button. 
9 PROFESSOR HELLERSTEIN: Oh. I'm very 
10 honored, and it's a great pleasure to be here, to 
11 speak about my dearest friend and comrade in 
12 arms, Herman. I would say that the title, if I 
13 had to give a title to my talk, would be Herman 
14 Schwartz, Scholar Pioneer of Prisoners' Rights. 
15 How does one measure the impact of a 
16 single person on a revolution? And it is a 
17 revolution of sorts. Herman Schwartz was a 
18 pioneer in the earliest days, and we have known 
19 each other for over 50 years as a result. He was 
20 one of the early few who engaged in prisoners' 
21 rights in the state of New York, when nobody was 
22 doing it, and even before the Attica uprising of 

18 

1 September 1971, he was already representing 
2 inmates around the state, and arguing cases. 
3 He also was developing a project at the 
4 NYCLU, on prisoners' rights. At the same time, 
5 another wonderful lawyer named Phil Hershop 
6 (phonetic) in Virginia, was doing the same for 
7 prisoners, and I think when Aryeh Neier became 
8 head of the ACLU, the National Prison Project was 
9 born in 1972, the merger of Herman's New York 
10 work, and Phil's work in Virginia. And what the 
11 work of the National Prison Project of the ACLU 
12 has been, is monumental. 
13 The year before that National Prison 
14 Project was established, I had the idea in New 
15 York. I was that time head of the Criminal 
16 Appeals Bureau for the Legal Aid Society of New 
17 York, and sought funding for our own prisoners' 
18 rights project. The funding came from the 
19 federal government, and it became effective 
20 September 1, 1971, just a few days before Attica. 
21 When Attica broke out on September 9, 
22 Herman heard it on the radio, and he immediately 

1 contacted the Deputy Commissioner of New York 
2 State Corrections, Walter Dunbar, offering his 
3 services. They were not immediately received. 
4 He also left a business card with Commissioner 
5 Oswald, saying that, if he can be of any help. 
6 Commissioner Oswald, knowing Herman to 
7 be a person of talent and commitment, eventually 
8 decided to let Herman actually participate in the 
9 early days, by transmitting the requests of the 
10 prisoners. He also was eventually on the panel of 
11 a very large panel, having negotiations with the 
12 inmates, but that all came to a tragic end when 
13 Governor Rockefeller decided it was time to do 
14 some shooting. 
15 On the morning of the 13th, I was 
16 sitting in my office, hearing that after retaking 
17 of the prison was ongoing, and I decided since so 
18 many of the people at Attica are appellate 
19 clients, whose briefs on appeal we were writing, 
20 that there was certainly going to be brutality, 
21 and God knows what. 
22 And so, I dragooned a couple of my 

20 

1 young lawyers, and hopped on a plane to Buffalo, 
2 and went to the Buffalo Law School, where I met 
3 Herman. And we were trying to figure out what to 
4 do. How do you get into a prison that's under 
5 siege, where there's been, obviously, a lot of 
6 bad things going on? 
7 And we decided to, in Herman's house, 
8 to seek a preliminary injunction or a restraining 
9 order from Judge Curtin, a 
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1 scholar pioneers that this country has ever seen. 
2 MR. MENDEZ: Thank you, Professor 
3 Hellerstein, and I've been told that we can 
4 extend this panel a little beyond what the agenda 
5 shows, and the coffee break will be moved to 
6 10:45 a.m. So, I'm hoping we'll have quite a bit 
7 of time for questions and answers. 
8 I especially like the upbeat tone of 
9 the last remarks by Professor Hellerstein, 
10 because it gives us and the younger generations a 
11 hope that there's a lot of work to be done, but 
12 there's a will to do it. So, now I turn to 
13 Professor Brenda Smith for her pr�  S e �7�,�� 
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1 weren't born then, they still aren't, as you 
2 hear -- describe them, and arguing them, and 
3 they're always going to be important, but there 
4 was Herman with his little briefcase in his 
5 office in Buffalo. 
6 You know, just the way he carried 
7 himself. He wasn't, you know, a tiger. He 
8 wasn't one of the most impressive looking people, 
9 but when he started talking, you know, -- I was 
10 more aggressive. In 
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1 prohibition of corporal punishment of children by 
2 both parents and teachers. 
3 Resonating with me in this campaign, 
4 which I'm happy to say eventually led to the full 
5 prohibition of punishment for human rights 
6 (inaudible), that other disempowered groups that 
7 have (inaudible) me ever since my year in 
8 Washington. 
9 Now, (inaudible) concern with 
10 children's rights, the fellowship influenced my 
11 (inaudible) in other fields 
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1 enhancing (phonetic) (inaudible) going to be 
2 developing a model of child participation, and 
3 what I believe to be the most complex context, 
4 and that is child 
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1 the legal division in OSI, the justice 
2 initiative, that they can also provide expert 
3 opinions about different countries. 
4 And really, we found that there is no 
5 country had such a law like that, even during the 
6 apartheid. One of the cases that they came 
7 before the court of the apartheid, was about 
8 family unification between a black man and woman, 
9 wife, husband, that they live in (inaudible), 
10 what they call (inaudible) areas, and Justice, 
11 then, Richard Goldstone say that apartheid has 
12 never meant to prohibit family unification, and 
13 they exited the case. 
14 So, we have then very strong argument 
15 in this case. Last sentence that I said to the 
16 panel, which was 11 Justices, headed by President 
17 of the Chief Justice, Aram Barak, who voted 
18 against the law, I said, Honor, if you accept our 
19 petition, nothing will be changed in Israel law, 
20 we'll continue in the same status 
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1 experience with Herman was that you could be just 
2 adamantly in disagreement. Just, you know, he's 
3 here and you are here and he would turn it into 
4 an invitation and invite me to disagree with him 
5 in the Washington Po.⤀ 
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1 and advocacy work nationwide. He has that been 
2 at the center of many of the recent most 
3 important voting cases in the country, including 
4 arguing in the Supreme Court in the recent census 
5 citizenship question case. 
6 He is involved in litigation around the 
7 country. He is an adjunct at the NYU school of 
8 Law. He is a frequent 
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1 know about what was happening at the local level. 
2 And now we're sort of left playing detective, or 
3 playing catch-up most of the time. 
4 And there is a third point, I think, 
5 that emerges when you look at these cases, and 
6 I'll just talk about the ACLU's experience. 
7 We've litigated 10 successful Section 2 Voting 
8 Rights Act cases since Shelby County. Again, 
9 that's not all our voting rights cases because 
10 some of them are brought under other statutes. 
11 But if you look at the cases we've 
12 litigated, the average length of time is about 
13 two years to litigate those cases. That's even 
14 when we're seeking an expedited schedule. You 
15 know, it's funny when I go and talk to law 
16 students I tell them voting rights cases are so 
17 much faster than other kinds of civil litigation. 
18 We are sometime finished in two years. And the 
19 students are sort of like, wow. 
20 What I think that gets home is what 
21 Bill was mentioning about the fact that voting 
22 cases are different from other kinds of 

206 

1 discrimination cases. If you suffer from, say, 
2 employment discrimination you don't get, say, a 
3 raise that you were entitled to. You can bring a 
4 case, and after the fact, if you prevail, you can 
5 in theory, anyway, be made whole after the fact. 
6 You can get your back pay, you can get it with 
7 interest. 
8 But if an election happens under a 
9 discriminatory voting regime, there is no way to 
10 undo that election and make the victims of 
11 discrimination whole. Just in those 10 
12 successful cases that we brought, between the 
13 time that we filed suit in the time that we got a 
14 favorable result for our clients, just in those 
15 10 cases 350 federal, state, and local officials 
16 were elected in those places under reDlaces under
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1 And then a third case that was filed in Maryland 
2 that involved several private plaintiffs in that 
3 case. 
4 Before I turn it over to Dale, I would 
5 just say that as a civil rights litigator for the 
6 last 25 years, I've been involved in a lot of 
7 crazy cases. This one was by far, the craziest 
8 one that I was involved in. And, you know, I go 
9 back to those eight days between when -- after we 
10 thought we had won the case in front of the 
11 Supreme Court and President Trump had tweeted and 
12 said it's not over. 
13 In those eight days between that tweet 
14 and then when they finally conceded were 
15 extremely stressful. I mean I thought that we 
16 were headed for a constitutional crisis because 
17 the Constitution gives Congress -- delegates to 
18 Congress the authority to conduct the census. 
19 And essentially what the President was doing was 
20 taking over that authority. And I was concerned 
21 that a majority of the Supreme Court was going to 
22 let him do it. But luckily it never came to 

222 

1 that. We got a big victory. 
2 And I'll turn it over to Dale to talk 
3 about the rest of it. 
4 MR. HO: Thanks a lot, Jon. So just to 
5 give people a sense of the stakes of this case. 
6 The Administration's own estimate as of this 
7 summer, not ours, don't take my word for it. The 
8 Census Bureau's own estimate this summer was that 
9 if a citizenship question were on the decennial 
10 census questionnaire 9 million people would not 
11 respond to the census. 
12 Now, because the census is the basis 
13 for divvying up representing in the House of 
14 Representatives, allocating seats internally 
15 within states during the redistricting process 
16 and also serves the basis for distributing $900 
17 billion in federal funds annually, you can 
18 imagine what the might mean if 9 million people 
19 don't respond to the census who are concentrated 
20 in particular places. 
21 Just to give you a sense. I mean, if 
22 you put 9 million people together that would be 

221 223 

1 our 11th largest state. It's more people than in 
2 the state of New Jersey. That state would have 
3 12 seats in Congress and 14 votes in the 
4 electoral college. So we're not talking about 
5 just you know, losing a few numbers here and 
6 there. 
7 The district court in our case, at a 
8 time when the census bureau's estimate was 
9 actually lower, in terms of the effect, found 
10 that California, New York, Florida, Illinois, 
11 Arizona, and Texas were all likely to lose a seat 
12 in the House if there were a citizenship question 
13 on the census. And then within those states 
14 representation would get drained from urban 
15 communities diverse areas of the states and would 
16 flow to rural disproportionally white areas of 
17 those states. 
18 We have two basic arguments against the 
19 Administration's attempt to put the question on. 
20 One a sustentative one that basically the notion 
21 that enforcing the Voting Rights Act could, in 
22 some way, be facilitated by adding this question. 

224 

1 It was not supported by the evidence that was 
2 before the Commerce Secretary at the time he made 
3 his decision. 
4 And then second, a series of procedural 
5 arguments that the Secretary in making that 
6 decision regardless of whether of its' 
7 substantive validity didn't follow proper 
8 procedures including that he didn't openly and 
9 honestly disclose his real reason for adding a 
10 citizenship question to the census. 
11 We won in a 5/4 decision from the 
12 Supreme Court as Jon alluded to. But I want to 
13 say if you believe the CNN reports that Chief 
14 Justice Roberts, after the oral argument 
15 initially was ready to side with the government, 
16 but at some point switched his vote; if that's 
17 the case then, you know, I think I can say with 
18 certainty that the result of the case did not 
19 reflect my real advocacy either. 
20 There was a lot of gloom and doom 
21 actually after the argument. I actually thought 
22 the argument had gone well. But if you went in 
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1 before. 
2 And this is doable. This is doable if 
3 every single person in here makes a commitment to 
4 themselves and to folks in formerly covered 
5 jurisdictions to lend your expertise, to land 
6 your talents, to lend your support, financial or 
7 moral. However you can do it to the work that we 
8 have to do because it's going to be challenging. 
9 But we are creative and we are 
10 relentless, and we are good at arcade games like 
11 whack-a-mole. So I think there is a lot of 
12 people really geared up for the fight and since 
13 the urgency of what's about to happen in 2021. 
14 And we look forward to hopefully bring more of 
15 you in to help with this work. 
16 MR. YEOMANS:. Okay. Well, that was a 
17 moderately positive note. It gives people some 
18 hope. Just one, again, speaking about Section 51 
19 technical point that we haven't really discussed 
20 is that Section 5 did have an effect standard in 
21 it. So it prohibited election changes that would 
22 have the purpose or effect of discriminating. 

238 

1 And effect was defined by the Supreme Court as 
2 meaning retro aggression. Basically minority 
3 voters could be worse off after the change than 
4 they were before the change. 
5 Nothing like that standard will apply 
6 going forward. Going forward, advocates will 
7 have to show that there was intentional 
8 discrimination or that Section 2 of the voting 
9 right act which has a results standard which is 
10 sort of an intense light standard, I say that 
11 only in friendly company. Those standards are 
12 much more difficult to satisfy than 
13 retrogression. So we will be facing that as 
14 well. 
15 Just one other note, just going back to 
16 the beginning of our conversation, after the 
17 Shelby County decision a bunch of us, including 
18 the lawyers committee, the ACLU, and others sat 
19 down to try to put together legislation that 
20 would restore preclearance that would come up 
21 with a formula that could survive, that could 
22 pass Congress and survive the scrutiny of the 

237 239 

1 Supreme Court. 
2 It did and that legislation has been 
3 pending for the last, at least five years now, 
4 with no movement, not surprisingly in this 
5 Congress. 
6 AUDIENCE: I wouldn't say no movement. 
7 MR. YEOMANS:. Backward movement. 
8 AUDIENCE: Movement in one house, not 
9 in the other. 
10 MR. YEOMANS:. Okay. Well certainly 
11 the House. The House has taken it up and there 
12 is HR4 in the House. 
13 But there is hope, I think, that if we 
14 have a president of another party and a Congress 
15 of another party that at some point we could 
16 restore some of the sanity of Section 5 to these 
17 jurisdictions, as Dale pointed out that tend to 
18 be the same jurisdictions over and over. And I 
19 guess Jon pointed that out too. Who again could 
20 be covered by Section 5 and should be covered by 
21 a preclearance requirement. 
22 So there is that to look forward to. 
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1 And constitutional courts were quite something 
2 that had great attention to. 
3 But actually, before '89 there was only 
4 two countries in the region that had experimented 
5 with these constitutional courts. One was Poland 
6 and the other was where I was living at the time, 
7 at that time Yugoslavia. But neither of these 
8 experiments really indicated that these courts 
9 had much authority, much, kind of robust 
10 constitutional review at all. That just wasn't 
11 the case. 
12 But when we look at these 
13 constitutional courts and the creation of the 
14 courts after '89 and agh12 
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1 authority, its ability to listen or to take cases 
2 directly from the citizens didn't come until 
3 quite later. It wasn't in 1989 or a few years 
4 after, it was really quite late in 1997 actually. 
5 But now, with the law, and just as part 
6 of it came in, that court too has become a very 
7 powerless institution. It was, again, the 
8 government's attack pretty quickly on trying to 
9 bring back court into the government's fold. And 
10 so the court is now considered to be quite 
11 friendly to the government, and is viewed as kind 
12 of an arm to the government. So rather than it's 
13 an institution of objective reasoning, it is 
14 simply now an institution for government policy. 
15 And this is kind of when I started 
16 looking at the statistics it is quite 
17 extraordinary. Before this crisis of the court 
18 accepted about 5 to 600 cases annually. That 
19 started in 2016. The number of cases now have 
20 decreased down to 282 as of last year. I have 
21 mapped it out, it just kept going down. 
22 The court was also known for kind of 

290 

1 its efficiency. In 2014 alone the court had 
2 rendered 110 judgments. That dropped to 73 in 
3 2015, and in 2017 it had dropped to 89. And     cou✀ 

WWW.PLANETDEPOS.COM


WWW.PLANETDEPOS.COM


WWW.PLANETDEPOS.COM


      
    

    
                 

         
       

     
      
       

       
                 

         
     

       
      

   
              

      
        
        

         
        

       
      

     
      

      
       

       
     

                
       

         
       

        
      

        
       

    
                 

        
         

       
        

        
      

              
      

       
      
     

        
        

     
                

        
        

          
        

    
       

      
                 

        
        

      

     
          

 
 
                  

      
       

       
                  

       
      

         
       

                
      

      
       

      
          

       
                

         

     

    

 
  

Transcript of Symposium 76 (301 to 304) 

Conducted on September 27, 2019 

1 sitting on them from other common law 
2 jurisdictions and deciding constitutional cases 
3 as well as other cases. 
4 Now, on constitution making.   �(�' ��&
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1 that at all. But I thr 锁hr 
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