
2018 INTER -AMERICAN HUMAN RIGHT S MOOT COURT  
COMPETI T I ON  

 
Case of María Elena Quis pe and Mónic a Quis p e  

v. Republic of Naira  
 
 
 
 
 
 
 
 

BENCH MEMORANDUM  
 
 
 
 
 

Prepare d by  
 

Julis s a Mantilla Falcón  
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Washington College of Law  
America n Univ e rs ity  

 
Washington DC, 2018   





Bench Memorandum 
2018 Inter-American Human Rights Moot Court Competition 
 

 
 

3 

PART  I: BACKGROUND 1 
 

I.  G E NE RAL ASPECTS  
 

1. I nte rna tiona l Human Rights Law  (IHRL ) and gende r pers pe c tiv e : 2  g ender -based 
viole nc e  and the pri nc ip le of nondis c ri mina tio n  

 
The application of a gender-based approach to IHRL has been no simple task, at the regulatory level 
or in international jurisprudence. Beyond treaties like CEDAW (1979)3 and the Inter-American 
Convention on the Prevention, Punishment, and Eradication of Violence against Women 
(Convention of Belém do Pará) (1994),4 this differentiated legal perspective is a constant and necessary 
challenge that has recently been developed at the international level.  
 
Therefore, it must be understood that the gender-based approach allows for the legal analysis to 
include the characteristics and attributes that 3(t)2(e)-8y-o69(ar)7dd/MCID 52 >>BDC c 52 >>BDC c 52 >>BDC c 52 >>BDC c 52 >>BDC7dd/52(i)-1(ona)-4d9( tona)-.5/7 0 Td
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reported, as those stereotypes help to establish a general situation of impunity.  
 
As Cook says, a gender stereotype should be understood as “a generalized view or preconception 
about attributes or characteristics that are or ought to be possessed by, or the roles that are or should 
be performed by, men and women.” 6 This notion undoubtedly entails an element of discrimination 
by ignoring the individual characteristics of persons and assuming that obligatory qualities exist for 
those who belong to a specific group.  
 
When individuals decide not to follow the gender prescriptions that have been assigned to them and, 
therefore, break with the stereotype, situations of violence may arise that the law has not adequately 
responded to until very recently—whether by initially failing to regulate and punish certain situation 
of violence (such as domestic violence, which was traditionally considered a “private” matter between 
individuals), by having legitimized situations of violence (such as criminal laws on rape that would 
allow the perpetrator to marry the victim in order to avoid going to prison), and by expressly denying 
equal rights (as with the prohibition of same-sex marriage), among other scenarios. In addition, gender 
stereotypes in the administration of justice contribute to impunity for human rights violations, as the 
Inter-American Court has held in its case law. 
 
Therefore, applying a gender perspective to the law allows for a broader acknowledgement of 
individual rights, but also is rooted in the principle of nondiscrimination and the right to equality 
that—as the Inter-American Court has maintained—constitute norms of jus cogens and “are elements 
of a general basic principle related to the protection of human rights.” 7 The Court also found that 
there was an “an inseparable connection between the obligation to respect and guarantee human rights 
and the principle of equality and nondiscrimination,” 8 which requires States not only to remove 
discriminatory regulations from their legal systems but also to combat practices of this kind.  
 

2. G e nde r stere oty pe s , gen de r -based viole nc e, and  impuni ty  
 
As stated previously, a gender stereotype is harmful when it limits the capacity of individuals to 
develop their personal faculties and make decisions about their lives.9 But it is also harmful when it 
serves as the basis for violations of human rights and fundamental freedoms, the investigation of 
which is limited by those very stereotypes.10  
 

                                                        
6 Cook, Rebecca & Simone Cusack, Estereotipos de género, Perspectivas legales y trasnacionales [Gender Stereotypes, 
Legal and Transnational Perspectives], Colombia, 2010. 
7 I/A Court H.R., Advisory Opinion 18/03, Juridical Condition and Rights of Undocumented Migrants, 2003.  
8 Id. 
9 Cook, Rebecca y Simone Cusack, Estereotipos de género, Perspectivas legales y trasnacionales, Colombia, 2010.Cook, 
Rebecca J., Op. Cit., p. 11. 
10 Ibid.  
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The Committee on Economic, Social, and Cultural Rights (CESCR)11 has stated that gender-based 
expectations tend to place women at a disadvantage with respect to the full enjoyment of their rights, 
as gender stereotypes about economic, social, and cultural roles prevent men and women from sharing 
responsibilities in all spheres, as equality demands. Although gender stereotypes affect both men and 
women, it is women who suffer the most detrimental effects, because stereotypes reinforce and justify 
power asymmetries and maintain female subordination.12 
 
As the Inter-American Court has indicated, discrimination against women is associated with “practices 
based on persistent socially-dominant gender stereotypes, a situation that is exacerbated when the 
stereotypes are reflected, implicitly or explicitly, in policies and practices and, particularly, in the 
reasoning and language of the judicial police authorities.” 13 The Court also found that “The creation 
and use of stereotypes becomes one of the causes and consequences of gender-based violence against 
women.”  Accordingly, the general context of violence and discrimination against women should be 
understood beyond the occurrence of specific acts. 

The Inter-American Court has held that impunity for these types of  crimes sends the message that 
violence against women is tolerated, which “ leads to [its] perpetuation, together with social acceptance 
of  the phenomenon, the feeling women have that they are not safe, and their persistent mistrust in 
the system of  administration of  justice.” 14 

3. V iole nc e agains t women  
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1993, the Declaration on the Elimination of Violence against Women16 stated that violence against 
women “ is a manifestation of historically unequal power relations between men and women, which 
have led to domination over and discrimination against women by men and to the prevention of the 
full advancement of women.” The Declaration further emphasized the existence of specific groups of 
women that are particularly vulnerable to violence, such as indigenous women, refugees, migrant 
women, women who live in rural or remote communities, destitute women, women in institutions or 
in detention, female children, women with disabilities, elderly women, and women in situations of 
armed conflict. 
 
Additionally, in its General Recommendation No. 19 of 1992,17 the CEDAW Committee established 
that violence against women was a form of discrimination that seriously inhibits women’s ability to 
enjoy rights and freedoms on a basis of equality with men.18 The Committee has specified that the 
treaty’s definition of discrimination includes “gender-based violence, that is, violence that is directed 
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One of the principal points of this treaty is that it underscores the right of every woman to be free 
from violence in both the public and private spheres, which includes, inter alia: a) The right of women 
to be free from all forms of discrimination; and b) The right of women to be valued and educated free 
of stereotyped patterns of behavior and social and cultural practices based on concepts of inferiority 
or subordination (art. 6). 
 
The CEDAW Committee has recognized that this right is indivisible from and interdependent with 
other human rights, including the right to life, health, liberty and security of the person, the right to 
equality and equal protection within the family, freedom from torture, cruel, inhumane or degrading 
treatment, freedom of expression, movement, participation, assembly and association.23  The 
contextual analysis is therefore vitally important, as it serves as a framework for understanding the 
different manifestations of gender-based violence. 
 
On this point, the Inter-American Court has noted that violence against women is not only a human 
rights violation but also “an offense against human dignity and a manifestation of the historically 
unequal power relations between women and men,” that “pervades every sector of society, regardless 
of class, race, or ethnic group, income, culture, level of education, age or religion, and strikes at its 
very foundation.” 24  
 

4. Obliga tions of the  Sta te  regardin g  gende r -based viole nc e: the pri nc iple of due 
dilige nc e  
 

The principal consequence of the acknowledgement of violence against women as a human rights 
issue is that the international obligations of the State apply to its prevention, investigation, punishment, 
and reparation. Moreover, the Inter-American Court has established that in the case of violence against 
women “ the general obligations established in Articles 8 and 25 of the American Convention are 
supplemented and enhanced for those States that are a party to it by the obligations arising from the 
specific inter-American treaty, the Convention of Belém do Pará.”25 As is well known, the
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include, among others, protective measures, a timely hearing and effective access to such procedures; 
(...) 
 
The Court has indicated that, in handling a case of violence against a woman, it is particularly 
important for the authorities in charge of the investigation to conduct it decisively and effectively, 
bearing in mind society’s duty to reject violence against women and the State’s obligation to eradicate 
it and ensure that victims can trust the institutions of the State for their protection.31 
 
It is important to address whether the obligations of the State under the Convention of Belém do Pará 
allow for measures that provide a substitute or alternative to incarceration. On this point, we should 
refer to the decisions of the Inter-American Commission,32 which, as a complement to the duty of 
due diligence, has rejected the use of alternative measures in cases of gender-based violence. In view 
of this position, criminal law scholars like Di Corleto maintain that “even when the granting of 
alternatives to incarceration is problematic because of the difficulties women face in asserting their 
rights in the criminal justice system, and given the specific characteristics of the cycle of violence, a 
rule that denies it in any scenario does not allow them to overcome all of the obstacles they encounter 
when they report the crimes perpetrated against them, either.” 33 In this regard,34 it is argued that 
extreme criminalization has not had good outcomes, as the policies that promote criminal prosecution 
ex officio are detrimental to many women who find themselves at odds with the system because they 
are not in a position to terminate or continue with a criminal proceeding once it has been initiated. 
Furthermore, there are not always measures in place to guarantee access to justice taking account of 
the heterogeneity of the victims  
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affirming that sexual violence is not limited to physical invasion of the human body and may include 
acts which do not involve penetration or even physical contact. The Tribunal further stated that rape 
is one form of sexual violence, and defined it as a physical invasion of a sexual nature, committed on 
a person under circumstances which are coercive. 
 
Subsequently, the International Criminal Court included the broad regulation of sexual violence in its 
Statute, as both a crime against humanity and as a war crime.43 It should be noted that the Court refers 
not only to rape but also to forced prostitution, forced pregnancy, forced nudity, forced sterilization, 
sexual slavery, forced abortion, and other cases of sexual violence. 
 
At the inter-American level, the report of the Inter-American Commission in the case of Raquel Martin 
de Mejía v. Peru (1996) 44was notable in finding that the rape suffered by the victim was a violation of 
Article 5 of the American Convention on Human Rights, which refers to the right to humane 
treatment, and concluding that it constituted an act of torture. This report paved the way for a number 
of advancements within the sphere of the inter-American system. In the case of Castro Castro v. Peru 
(2006),45 the Inter-American Court underscored the importance of the gender-based analysis of 
human rights violations, and established that sexual violence was used as a means of punishment and 
repression. It found that there was a practice of rape and sexual violence in Peru, carried out mainly 
against women, used in the armed conflicts as a “symbolic means to humiliate the other party” and as 
a way to punish and repress women. In subsequent decisions, the Court has set important precedents 
with regard to the concept of rape, the investigation of acts of violence, the role of justice authorities, 
and gender stereotypes as a factor that affects the investigation of these acts.   
 
Based on the case law, we can reconstruct the international standards that should guide the State’s 
response to acts of sexual violence. In addition, it should be clear that: 
 

1. The definition of “sexual violence” includes “acts of a sexual nature that are committed on a 
person without that person’s consent, which, in addition to including the physical invasion of 
the human body, may include acts which do not involve penetration or even physical 
contact.” 46 

2. Rape does not necessarily entail non-consensual vaginal intercourse, as was traditionally 
considered; rather, “it should also be understood [to include] acts of non-
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constitutes a paradigmatic form of violence against women, and its consequences go far 
beyond the victim herself.” 47 

3. Rape is a particular type of assault that, in general, is characterized by occurring in the absence 
of other persons beside the victim and the perpetrator or perpetrators. 

4. Given the nature of this form of violence, graphic or documentary evidence cannot be 
expected to exist and, therefore, the victim’s statement is an essential piece of evidence 
concerning the act.   

5. Without prejudice to the subsequent legal classification of the acts, the Court considers that 
standard to be applicable to sexual violence in general. 

6. Additionally, the examination of victim statements should take account of the fact that they 
deal with a type of crime that victims tend not to report, owing to the stigma that reporting it 
usually entails.  

7. The absence of physical signs does not mean that abuse has not occurred, as these acts of 
violence against the person often do not leave permanent marks or scars. The same is true in 
cases of sexual violence and rape, which may not necessarily be evidenced by a medical 
examination.48 

8. Sexual assaults are a type of crime that victims tend not to report, owing to the stigma that 
reporting it usually entails.49   

 
As we will see below, there are several particular characteristics affecting female victims of violence, 
including victims of sexual violence and rape, that should be taken into consideration for an 
appropriate investigation.   
 
The Court also recognizes that sexual violence against women may be used as a means of punishment 
and repression designed to produce an effect in society and intended to send a message or teach a 
lesson.  
 

6. Spe c ific  nature  of the obliga tion to inves tiga te in cas es of sexua l viole nc e and rape  
 
As stated earlier, sexual violence in its diverse manifestations is a serious form of violence against 
women, the prevention, investigation, and punishment of which requires the maximum attention of 
the State. The Court has held that rape is a paradigmatic form of violence against women, and its 
consequences go far beyond the victim herself.50 The Court has additionally established that rape may 
constitute an act of torture, which “may be perpetrated both through acts of physical violence and 
acts that cause acute mental or [emotional] suffering to the victim,” 51 considering that the severe 

                                                        
47 Idem. 
48 Idem. 
49 See: I/A Court H.R., Case of Rosendo Cantú et al. v. Mexico, 2010; Case of J. v. Peru, 2013. 
50 I/A Court H.R., Case of Rosendo Cantú et al. v. Mexico, para. 109, 2010. 
51 I/A Court H.R., Case of Cantoral Benavides v. Peru. 2000; Case of Maritza Urrutia v. Guatemala.  
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suffering of the victim is inherent to rape, “even when there is no evidence of physical injuries or 
disease.” 52   
 
In this regard, the principle of due diligence should follow specific guidelines that depart from the 
seemingly neutral traditional perspectives that only render these acts invisible. The Court53 has 
specified the guidelines that should be considered in the investigation of sexual violence, establishing, 
for instance, that: i) the victim’s statement should be taken in a safe and comfortable environment, 
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investigations, or when such evidence was contaminated, “meaning that there was no in-depth and 
effective investigation into the incident of violence, as well as of its possible causes and motives, where 
blame was shifted to the victim and her relatives, and authorities failed to pursue other potential lines 
of investigation into the circumstances of the case and the identification of the perpetrators.” 58  
 
Therefore, it should be clear that when a State fails to investigate acts of sexual violence adequately, it 
establishes a situation of impunity and, furthermore, facilitates the perpetration of additional acts of 
violence. This is especially true and serious for States that have already had judgments issued against 
them in the Court in cases involving violence against women, such as Mexico, Peru, and Guatemala, 
among others. As stated above, the Court has held that impunity encourages the repetition of human 
rights violations,59 regardless of the identity of the agent to whom the violation can eventually be 
attributed, including private individuals; the government’s failure to seriously investigate their acts is 
tantamount to aiding their perpetration, which would give rise to the international responsibility of 
the State.   
 
It is important to mention that when the victims are detainees—meaning that they are under the 
absolute control of the State—it creates a more serious and vulnerable situation for them, and 
therefore the responsibility of the State is greater. On this issue, the Court has indicated that the 
obligation to conduct an effective investigation has added implications when a woman has died or 
suffered ill-treatment or restriction of her personal liberty in the context of generalized violence against 
women,60 considering also that
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has suffered violence or trauma should benefit from special consideration and care to avoid his or her 
re-traumatization in the course of legal and administrative procedures designed to provide justice and 
reparation.” 63 
 

7. Proc e s s e s of  truth, justi c e, and repara tio n for ca s es of  gende r -based viol e nc e 64 
 
Truth, justice, and reparation mechanisms have been developed—in addition to those established by 
the inter-American system—in transitional justice contexts, that is, in processes transitioning from 
dictatorship to democracy and from armed conflict to peace.65 Although the facts of the hypothetical 
case do not necessarily fall within this scenario, it is important to make reference to some basic 
principles in the implementation of mechanisms that the State establishes in response to identified 
gender-based violence. Such references should include both the Basic Principles and Guidelines on 
the Right to a Remedy and Reparation for Victims of Gross Violations of International Human Rights 
Law and Serious Violations of International Humanitarian Law of 200666 and Resolution 18/7, which 
created the Office of the Special Rapporteur on the promotion of truth, justice, reparation and 
guarantees of non-recurrence. In that resolution, the Council established that the Special Rapporteur 
must, fundamentally, integrate a gender perspective and a victim-centered approach throughout the 
work of the mandate. Both perspectives should be understood as interrelated, just as the right to truth, 
justice, and reparation must be understood.  
 
One of the mechanisms most representative of the right to truth are truth commissions, which can be 
defined as investigative bodies whose principal objective is to help societies confront their past with a 
view to overcoming the crises arising from violence and preventing their repetition.67 In so doing, they 
investigate the facts, prepare guidelines for the reparation of the harm caused, and propose 
institutional reforms to ensure that the conditions that facilitated or fostered the violations are 
modified.68 
 

                                                        
63 OHCHR, Basic Principles and Guidelines on the Right to a Remedy and Reparation for Victims of Gross Violations of 
International Human Rights Law and Serious Violations of International Humanitarian Law, 2005. 
64 This part was prepared based on: Mantilla, Julissa, “La importancia de la aplicación del enfoque de género al Derecho: 
Asumiendo nuevos retos” [The Importance of Applying a Gender Perspective to the Law: Taking on New Challenges]. 
Themis 63, 2013. 
65 However, there are experiences such as the case of Colombia, which has incorporated transitional-type measures in the 
midst of the armed conflict, such as the 2011 Victims and Land Restitution Law [Ley de Víctimas y Restitución de Tierras], for 
instance. 
66 OHCHR, Basic Principles and Guidelines on the Right to a Remedy and Reparation for Victims of Gross Violations of 
International Human Rights Law and Serious Violations of International Humanitarian Law, 2006, 
http://www.ohchr.org/EN/ProfessionalInterest/Pages/RemedyAndReparation.aspx  
67 Cuya, Esteban, “Las comisiones de la verdad en América Latina” [Truth Commissions in Latin America], document 
presented at the sem
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Their field of research is the past, as they focus on a set of abuses perpetrated during a specific period 
of time, beyond any specific act. They work with a clearly established and widely disseminated 
mandate, which serves as the measure of the public’s expectations and civil society’s response. They 
are temporary; they may last from around six months to two years, after which they present a report 
that provides an account of the facts investigated and their proposals for redress. In many cases, truth 
commissions also design reconciliation proposals. They do not exercise judicial or prosecutorial 
powers, and therefore do not establish the individual legal responsibility of persons involved in the 
acts investigated. Nevertheless, the information included in the final reports of truth commissions 
contributes to the administration of justice and the opening of cases with a view to identifying the 
perpetrators of the violations.  
 
With few exceptions, the mandates of the truth commissions have been established in neutral terms, 
without differentiating acts based on the sex or identity of the victims. This has made their conclusions 
and the analysis of the facts overly broad. The voices and stories of women have been left out, their 
experiences totally ignored. The first Truth Commission was established in Argentina in 1983 
(CONADEP), and other such mechanisms were later created in Chile (in 1990 and in 2011), 
Guatemala (1999), and Peru (2001), among other countries. There are plans to create a similar 
mechanism in Colombia, a Center for Historical Memory having been established in 2001. Of all of 
the above mechanisms, only the Peruvian and Guatemalan entities developed a gender and women’s 
human rights perspective, and these aspects have also been incorporated into the Colombian 
experience.  
 
As noted by UN Women, the mandates of truth commissions have paid scant attention to issues of 
gender, commonly focusing on violations of political or civil rights such as death, torture, and 
disappearances, “which can exclude the experience of secondary victims including female relatives.” 69 
This 
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First, the case presents a broad context of gender discrimination, reflected in both the lack of 
acknowledgement of diverse gender identities and in the stereotypes present in the administration of 
justice. This is evident in the case of Zuleimy Pareja, a transgender woman who was murdered by her 
domestic partner Angelino Mendoza after complaining for years of his violent behavior toward her. 
The First Criminal Court decided that the crime could not be classified as femicide and considered it 
a crime of passion, a stereotype that has been rejected by the Inter-American Court in its judgments 
in cases from Guatemala, including Veliz Franco, Velásquez Paiz, and Gutiérrez Hernández. -n2 Tw 1.7 0 T
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civil society, which will urgently undertake to investigate the facts. 
f) The creation of a Special Fund for reparations that will be allocated as soon as the TC 

concludes its report.  
g) Regarding the status of children born of rape, the state maintains that it will provide for 

their immediate registration in the Public Registry of the ZTPGBV. 
h) The review the legislation on femicide, violence, discrimination, and issues of gender 

identity in the coming months so that, with broad citizen participation to create national 
consensus, those points considered discriminatory can be amended.  
 

Applicable international law 
 
�x American Convention on Human Rights 

o Articles 1, 2, 8, and 25  
�x Convention of Belém do Pará 

o Articles 3, 4, 7, and 8  
 

Case Law of the Inter-American Court 
 
Case of Gonzá le z et al. (“Cotton Field”) v. Mexico. Preli mina ry Obj ec tion, Merits, 
Repara tions and Costs. Judgme nt of Novembe r 16, 2009  

 
258. […] 
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be victims of violence.  
 
2. The State of Naira respects the principle of the separation of powers, and therefore, the 

Executive Branch cannot interfere in the decisions of the Judicial Branch, which respects the 
right to procedural due process and legal institutions such as the application of statutes of 
limitations. It further considers that the prosecution of acts of violence is not necessarily the 
only measure with which to guarantee truth, justice, and the reparation of victims.  
 

Applicable international law 
 

�x American Convention on Human Rights 
o Articles 2, 8, and 25 

�x Convention of Belém do Pará 
o Article 7 

 
Case Law of the Inter-American Court 
 

Case of the Constitutiona l Court v. Peru. Merit s, Repara tions and Costs. Judgme nt of 
Janua ry 31, 2001  

 
71. Although the jurisdictional function belongs, in particular, to the Judiciary under the 
separation of powers that exists in the rule of law, other public organs or authorities may 
exercise functions of the same type. In other words, when the Convention refers to the right 
of everyone to be heard by a competent judge or court to “determine his rights,” this 
expression refers to any public authority, whether administrative, legislative or judicial, which, 
through its decisions determines individual rights and obligations. For that reason, this Court 
considers that any State organ that exercises functions of a materially jurisdictional nature has 
the obligation to adopt decisions that are in consonance with the guarantees of due legal 
process in the terms of Article 8 of the American Convention. 
 
75. This Court considers that, under the rule of law, the independence of all judges must be 
guaranteed and, in particular, that of constitutional judges, owing to the nature of the matters 
submitted to their consideration. 
 

3. 
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Applicable international law 
 
�x American Convention on Human Rights 

o Articles 7, 8, 25, and 27 
 

IACHR Jurisprudence 
 
Advisory Opinion OC -8/87 Habeas corpus in Emerge nc y Situa tions (Arts. 27(2), 25(1) 
and 7(6) American Convention on Human Rig hts)  

 
20. […] under certain circumstances the suspension of guarantees may be the only way to deal 
with emergency situations and, thereby, to preserve the highest values of a democratic society. 
The Court cannot, however, ignore the fact that abuses may result from the application of 
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protection of rights that cannot be suspended and that “these judicial remedies (are) essential 
to ensure the protection of those rights.”  It is the function of the judiciary to protect legality 
and the rule of law during a state of emergency. 
 

4. Although there were complaints of human rights violations at the time, there were no 
complaints of sexual violence. Furthermore, the authorities in the town of Warmi issued a 
public statement denying the reports, saying that they never would have allowed such a 
situation to exist in their community, and that GTV and Killapura were giving the town a bad 
name. The vast majority of the town’s residents supported the statement of the authorities. 

 
Applicable international law 
 

�x American Convention on Human Rights 
o Articles 1, 2, 8, and 25  

�x Convention of Belém do Pará 
o Articles 2 and 7 

 
Case Law of the Inter-American Court 

 
Case of Ríos et al. v. Venezue la. Prelimina ry Objec tions, Merits, Re para tions, and 
Costs. Judgme nt of Janua ry 28, 2009 

 
279. This Tribunal considers that it is necessary to clarify that not all violations of human 
rights committed in detriment of a woman necessarily implies a violation of the stipulations 
of the Convention of Belém do Pará. […] The representatives did not prove how the attacks 
were “especially direct[ed] against women,” nor did they explain the reasons why women 
became a greater target of attack “based on their condition [of being women].”  
 
280. […] The Court considers that the representatives did not specify the reasons and the 
manner in which the State incurred in a behavior “directed or planned” against the alleged 
female victims, nor did they explain the measure in which the proven facts where they were 
affected “were aggravated by their female condition.” The representatives also failed to specify 
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Inter-American Court lacked jurisdiction in relation to the time of the events complained of, 
which would preclude the Court from rendering a decision with regard to them.  

 
Applicable international law 
 

�x American Convention on Human Rights 
o Articles 1.1 and 62 

 
Case Law of the Inter-American Court 
 

Case of Heliodoro- Port uga l v. Panama. Prel imi na ry Objec tions, Merits, Repara tions, 
and Costs. Judgme nt of August 12, 2008  
 
24. […] the Court cannot exercise its contentious competence to apply the Convention and 
declare a violation of its provisions when the alleged facts or the conduct of the defendant 
State that could involve international responsibility took place prior to that State’s acceptance 
of this competence. Contrario sensu, the Court is competent to rule on those violations that 
occurred after the date on which the State accepted the Court’s competence or that had not 
ceased at that date. (See also: Case of Cantos, supra note 11, para. 36; Case of Nogueira de Carvalho 
et al., para. 44; 
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o Articles 2, 3, 4, 6, 7, and 8 
 
Case Law of the Inter-American Court 
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violence against women. In particular, they should have an appropriate legal framework for 
protection that is enforced effectively, and prevention policies and practices that allow effective 
measures to be taken in response to the respective complaints. The prevention strategy should 
also be comprehensive; in other words, it should prevent the risk factors and, at the same time, 
strengthen the institutions that can provide an effective response in cases of violence against 
women. Furthermore, the State should adopt preventive measures in specific cases in which it is 
evident that certain women and girls may be victims of violence. This should take into account 
that, in cases of violence against women, the States also have the general obligation established in 
the American Convention, an obligation reinforced since the Convention of Belém do Pará came 
into force. 
 
388. […] The State did not prove that it had adopted the necessary norms or implemented the 
required measures, in accordance with Article 2 of the American Convention and Article 7(c) of 
the Convention of Belém do Pará, that would have permitted the authorities to conduct an 
investigation with due diligence. This judicial ineffectiveness when dealing with individual cases 
of violence against women encourages an environment of impunity that facilitates and promotes 
the repetition of acts of violence in general and sends a message that violence against women is 
tolerated and accepted as part of daily life. 

 
3. The State is using the statute of limitation as a way to avoid international responsibility for 

truth, justice, and reparation for the victims. It is also ignoring the standards set forth in the 
relevant case law of the inter-American system as well as the provisions of international treaties 
such as the Convention of Belém do Pará, which establishes the obligation of the States to 
prosecute acts of violence against women.  

 
Applicable international law 
 

�x American Convention on Human Rights 
o Articles 1, 2, 8, and 25  

�x Convention of Belém do Pará 
o Articles 1, 6, 7, and 8 

 
Case Law of the Inter-American Court 
 

Case of the Roche la Mas s a c re v. Colombia. Merits, Repara tions and Costs. Judgme nt 
of May 11, 2007  
 
146. This Court has indicated that the right to judicial access must secure the right of the 
alleged victims or their next of kin to have every measure taken such that the truth of the 
events may be known within a reasonable time and that those eventually found responsible be 
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punished (See also: Case of the Miguel Castro Castro Prison, para. 382; Case of Vargas Areco, para. 
101; and Case of the Ituango Massacres, para. 289). 
 
147. 
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command authority but also political and judicial authority. They held centralized power and 
exercised real authority over everything that happened in Warmi. As a result, the population 
was completely subordinate to them. The victims’ failure to file a complaint cannot be 
interpreted as a mitigation of the State’s respon
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measures of prevention that would have reduced the risk factors for the women. Although the 
obligation of prevention is one of means and not of results […], the State has not 
demonstrated that the creation of the FEIHM and some additions to its legislative framework, 
although necessary and revealing a commitment by the State, were sufficient and effective to 
prevent the serious manifestations of violence against women that occurred in Ciudad Juárez 
at the time of this case. 
 
Case of the “Las Dos Erres ” Mas s a c re v. Guate ma la. Preli mina ry Obje c tion, Merits, 
Repara tions and Costs. Judgme nt of Novembe r 24, 2009  
 
139. The Court notes, as context, that as indicated by the CEH, during the armed conflict 
women were particularly chosen as victims of sexual violence. Likewise, in another case 
occurred within the same context as this massacre, the Court established as a proven fact that 
“[t]he rape of women was a State practice, executed in the context of massacres, directed to 
destroying the dignity of women at a cultural, social, family, and individual level” […]. 
 
Case of Ferná nde z Ortega et al. v. Mexico. Prelimi na ry Obj ec tion, Merits, 
Repara tions, and Costs. Judgme nt of August 30, 2010  
 
118. The Court recalls, as indicated by the Convention of Belém do Pará, that violence against 



Bench Memorandum 
2018 Inter-American Human Rights Moot Court Competition 
 

 
 

32 

109. In accordance with international case law and taking into account the provisions of the 
Convention, the Court has previously considered that sexual violence involves acts of a sexual 
nature, committed against a person without their consent, and that in addition to the physical 
invasion of the human body, they may include acts which do not involve penetration or even 
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