2018 ® -ARANRNEZD
CH

Cebifiif)
ViR

BEHEM

Wk
A

W, 2018






Bench Memorandum
2018 IntetAmerican Human Rights Moot Court Competition

RR | BACR !

I BIABT

1. b B )d o 2gd -
b difih

The application of gendetbased approach IHRL has been no simple tagkthe regulatory level

or in international jurisprudendgeyond treaties like CEDAW (1978hd the InterAmerican
Convention on the Prevention, Punishment, and Eradication of Violence against Women
(Convention of Belém do PafB994y thisdifferentiatedegaperspective is a constant and necessary
challenge that has recently been developezliatdmational level.

Therefore, it must be understood that dbedeibased approadhllowsfor the legal analysis to
include thecharacteristics and attributes that 3(t)2(e)-8y-069(ar)7dd/MCID 52 >>BDC c¢ 52 >>BC
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reported, as tse stereotypé®lp to establish a general situatiomptinity

As Cook saysa gender stereotymhould be understood && generalized view or preconception

about attributes or characteristics that are or ought to be possessed by, or the roles that are or should
be performed by, men and worigithis notion undoubtedly entails an element of discrimination

by ignoring the individual characteristics of persons and assuming that obligatory qualities exist for
those who belong to a specific group.

When individuals decide not to follow the gender prescriptions that have been assigned to them and,
therefore, break with the stereotype, situations of violence may arise that the law has not adequately
responded to until very recertiwhether by initiallfailing to regulate and punish cersiimation

of violencgsuch aslomestic violengcehich was traditionally considered a “private” matter between
individuals)by having legitimized situations of violgsaeh as criminal laws on raipat would

allow the perpetrator to marry the vidtimrder to avoid going to prispaind by expressly denying

equal rightgas with the prohibition of saraex marriageamong othercenariodn additiongender
stereotypem the administration of justice contributempunityfor human rights violationgsthe
Inter-American Courtbas held in its case law

Therefore applying agender perspective the law allows for a broader acknowledgement of
individual rights, but also is rootedhe principle of nondiscriminaticand the right to equality
that—asthe InterAmerican Courbas maintainedconstitute norms géis cogemsi“are elements

of a general basic principle related to the protection of humai’rigieésCourt also found that

there was dten inseparable connection between the obligation to respect and guarantee human rights
and the principle of equality and nondiscrimin&fiarhich requires Statest only to remove
discriminatory regulations from their legal systems but also to panbegs of this kind.

2. B x: -thel n

As stated previously,gender stereotyps harmful when it limits the capacity of individuals to
develop their personfalculties and make decisions about their IBasit is also harmful when it
serves as the basis olations of human rights and fundamental freedbmsvestigatiorof
which is limited by those vestgreotype$.

6 Cook, Rebecca & Simone Cusack, Estereotipos de género, Perspectivas legales y trasmatsorites (@ pes,

Legal and Transnational Perspectives], Colombia, 2010.

71/A Court H.R., Advisory Opinion 18/03, Juridical Condition and Rights of Undocumented Migrants, 2003.

8]d.

9 Cook, Rebecca y Simone Cuskskereotipos de género, Perspectivas legales y trasnacionales, Colombia, 2010.Cook,
Rebecca J., O@it., p. 11.

10]bid.
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The Committee on Economic, Social, and Cultural Rights (CH&GRtated that gendersed
expectations tend to place women at a disadvantage with respect to the full enjoyment of their rights,
asgendestereotypegbouteconomic, social, and cultucddsprevent men and women from sharing
responsibilities in all spheres, as equality demdthdsighgender stereotypafect bothmen and

womenit is women who suffer the most detrimental effects, bestenes®ypeeinforce and justify

power asymmetries and maintain feswaerdinatior?

Asthe InterAmerican Couthas indicatediscrimination against womsmssociated witpractices

based on persistent soctdiiyninant gender stereotypes, a situation that is exacerbated when the
stereotypes are reflected, implicitly or explicitly, in policies and pracfigestiaatarly, in the
reasoning and language of the judicial police autliétitie Court also founithat“The creation

and use of stereotypes becomes one of the causes and consequencelsasfegevidence against
women’ Accordingly, the general context of violence and discrimination againsshauttebe
understood beyond the occurrence of specific acts

The InterrAmerican Court has hdlgatimpunityfor these types of crimes sends the message that
violence against womisrioleratedvhich”leads to [its] perpetuation, together with social acceptance

of the phenomenon, the feeling women have that they are not safe, and their persistent mistrust in
the system of administration of justi¢e

3. g
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1993, theDeclaration on the Elimation of Violence against Worffestated thaviolence against
women‘“is a manifestation of historically unequal power relations between men and women, which
have led to domination over and discrimination against women by men and to the prevention of the
full advancement of womefhe Declaration further emphasized the existence of specific groups of
women that are particularly vulnerable to violence, suntigesious womemefugeesmigrant

women women who live in rural or remote communidiestittie women, women in institutions or

in detention, female children, women with disabilities, elderly women, and women in situations of
armed conflict

Additionally in its General Recommendation Noofl#992' the CEDAW Committeestablished
thatviolenceagainst womewas a form of discrimination that seriously inhibits women’s ability to
enjoy rights and freedoms on a basis of equality witlf TienCommittee has specified that the
treaty’s definition afiscriminationncludes gendetbased violence, that is, violence that is directed
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One of the principal points dii$ treaty is that underscores thight of every woman to be free

from violence in both the public and private sphetesh includesnter aliaa) The right of women

to be free from all forms of discrimination; anti® right of women to be valued and educated free

of stereotyped patterns of behavior and social and cultural practices based on concepts of inferiority
or subordinationaft. 6).

The CEDAW Committednas recognizetiat this right is indivisible from and interdependent with
otherhuman rights, including the right to life, health, liberty and security of the person, the right to
equality and equal protection within the family, freedom from torture, cruel, inhumane or degrading
treatment, freedom of expression, movement, parboipassembly and associafioifhe
contextual analysss therefore vitally importarms it serves as a framework for understanding the
different manifestations géndetbased violence

On this pointthe InterAmerican Coutthas noted thatiolence against womismot onlya human

rights violation but alstan offense against human dignity and a manifestation of the historically
unequal power relations between women and men,” that “pervades every sector of society, regardless
of class, race, or etbrgroup, income, culture, level of education, age or religion, and strikes at its
very foundatioti?*

4. gbh 8 g g -Hb bpb d
g

The principal consequence of the acknowledgemeiai@iceagainst womeas ahuman rights

issue is that the international obligations of theapalteto its prevention, investigation, punishment,

and reparatiodMoreoverthelnter-American Couttas established that in the case of violence against
women“the general obligations established in Articles 8 and 25 of the American Convention are
supplemented and enhanced for those States that are a party to it by the obligations arising from the
specific inteAmerican treaty, the Convention of Belém da’Pa#&is well known, the
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include, among others, protective measures, a timely hearing and effective access to such procedures

(.)

The Court has indicated thain handling a case of violence against a wamanparticularly
important for the authorities in charge of the investigation to conduct it decisively and effectively,
bearing in mind society’s duty to rejeence against womeand the Statg obligation to eradicate

it and ensure thatctimscan trust the institutions of the State for their protettion.

It isimportant to address whether the obligations of theugti@etheConvention oBelém do Paréa

allow for measures that provide a substitute or alternative to incar€@matiospointwe should

refer to the decisions tife InterAmerican Commissighwhich as a complement to the duty of

due diligengédnas rejected the use of alternative measures in qgadediased violencin view

of this positioncriminal law scholars lika Corleto maintain thdteven when the granting of
alternatives to incarceration is problematic because of the difficulties women face in asserting their
rights in the criminal justice system, and given the specific characteristics of theobgte pavi

rule that denies it in any scenario does not allowtdr@rarcome all of the obstadlesy encounter

when they report the crimes perpetrated against diber” > In this regard it is argued that

extreme criminalization has not had good outcasibks,policies that promote criminal prosecution

ex officare detrimental tmany women whbind themselves at odds wille systenbecauséhey

are not in a position to terminatecontinue witha criminal proceeding once it has been initiated.
Furthermorethere are not always measures in place to guarantee access to justice taking account of
the heterogeneity of thactims
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affirming thasexual violends not limited to physatinvasion of the human body and may include
acts which do not involve penetration or even physical coh&ctibunal further stated theatpe

is one form okexual violengcand defined it as a physical invasion of a sexual catumaited on

a person under circumstances which are coercive

Subsequentlthe International Criminal Coumtluded the broad regulatiorsekual violenaa its
Statuteas both a crime against humanity and as a waf*dtisieuld be noted théte Courtrefers

not only torapebut also to forced prostituticiorced pregnancy, forced nudity, forced sterilization,
sexual slavery, forced abortion, and other cases of sexual violence

At the interAmerican levethe report othe InterAmerican Commissiam the case daquel Martin

de Mejia Rery(1996)*was notable in finding that trepesuffered byhe victimwas a violation of
Article 5 of the American Convention on Human Righitisich refers to the right to humane
treatmentand concluding that it constituted an act of torture. This report paved the way for a number
of advancements within the sphere of the-Ategrican systerin the case ofastro Castrd’eu
(2006)* the InterAmerican Court underscored the importance of the geasied analysis of
human rights violationand established that sexual violemseused as a means of punishment and
repressionlt found that there waspaacticeof rape andexual violenda Peru, carried out mainly
against womensed in the armed conflicts asyaibolic means to humiliate the other partg as
awayto punish and repress womknsubsequent decisigtise Courthas set important precedents
with regard to the concept of rage investigation of acts of violertbe role of justice authorities,
and gender stereotyesa factor that affedtee investigation of these acts.

Based on the case Jave can reconstruct the international standlaatishould guide the State’s
response to acts séxual violencén addition, it should be clear that

1. The definition of sexual violentencludes acts of a sexuahture that are committed on a
person without that person’s consent, which, in addition to including the physical invasion of
the human body, may include acts which do not involve penetration or even physical
contact.*

2. Rapedoes not necessarily entah-consensual vaginal intercouese was traditionally
considered; ratheif Should also be understood [to include] acts of non-
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constitutes a paradigmatic formvaflence against womeand its consequences go far
beyond the victim herséff

3. Rapeis aparticulatype of assault that, in genesatharacterized by occurring in the absence
of other persons beside the viciind the perpetrator or perpetrators

4. Given the nature of this form of violengeaphic or documentary evidence cannot be
expected to exist and, therefore, the ViEtstatement is an essential piece of evidence
concerning the act.

5. Without prejudice to the subsequent legal classification of {tieeaCisurtconsiders that
standard to be applicable to sexual violargeneral.

6. Additionallythe examination of victim statements should take account of the fact that they
deal with a type of crime that victims tend not to repeimg to the stigma that repogt it
usually entails

7. The absence of physical signs does not mean that abuse has not occurred, as these acts of
violence against the person often do not leave permanent marks or scars. The same is true in
cases of sexual violence and,rafpech may nohecessarily be evidencedabgnedical
examinatior

8. Sexual assauliee a type of crime thattims tend not to reporgwing to the stigma that
reporting it usually entaifs

As we will see below, there are several particular characteristicsfaffedéngctims of violence
includingvictims of sexual violence and rape, that should be taken into consideration for an
appropriate investigation.

TheCourtalso recognizes treixual violena@gainst womemay be used as a means of punishment
and repressiodesigned to produce an effect in society and intended to send a message or teach a
lesson.

6. B 8 Ciibh

As stated earliegsexual violenca its diverse manifestations is a serious form of violence against
women theprevention, investigation, and punishment of which requires the maximum attention of
the State The Courthas held thatapeis a paradigmatic form of violence against womentsan
consequences go far beyond the victim h&f$al Courhas additionallgstablished theapemay
constitute an act of tortynehich“may be perpetrated both through acts of physical violence and
acts that cause acute mental or [emotisnfiéring to the victift! consideringhat the severe

471dem

48ldem

49 See: I/A Court H.R., Case of Rosendo Cantu et al. v. M&Xidh Case of J. v. P&X0l13.

50]/A Court H.R., Case of Rosendo Cantu et al. v. Mgca. 109, 2010.

511/A Court H.R., Case of Cantoral Benavides v. Peru. 2000; Gésdtzd Urrutia v. Guatemala.
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suffering of the victim is inherent to rafeven when there is no evidence of physical injuries or
disease™

In this regardthe principle oflue diligencshould follow specific guidelirteat depart from the
seemingly neutral traditional perspectives that only render these acts Tinditmert®® has
specified the guidelines that should be considered in the investigattoalofiolengestablishing,

for instancethat i) the victim’s statement should be taken in a safe and comfortable environment,

14
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investigationsor when such evidence was contaminaweeaning that there was nadepth and

effective investigation into the incident of violence, as well as of its possible causes and motives, where
blame was shifted to the victim and her relatives, and authorities failed to pursue other potential lines
of investigation into the circumstances of the case and the identification of the petffetrators

Therefore, it should be clear that when a State fails to investigateeaci ofolenaequate)yt
establishes a situationimpunityand, furthermore, facilitates the perpetratiadditional acts of
violenceThis is especially true and serious for States that have alr@adiynheicksssuedhgainst
them in theCourtin cases involvingolence gainst womersuch adexico,Pery andGuatemala,
among othersAs stated above, tB@urthas held thampunityencourages the repetitiorhoiman
rights violatiog®® regardless of the identity the agent to whom the violation can eventually be
attributedincluding private individuatee government's failure to serioushestigate their adts
tantamount taiding their perpetration, which would give rise totémational responsibiliby

the State

It is important to mention that wheime victimsare detaineesmeaning that they are under the
absolute control of th8tate—it creates a more serious and vulnerable situation for them, and
therefore the responsibility of the StatgreaterOn this issuethe Courthas indicated that the
obligation to conduct an effective investigation has added implications when a woman has died or
suffered ilkreatment or restriction of her personal liberty in the context of generalized violence against
women®® considering also that
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has suffered violence or trauma should benefit from special consideration and care to avoid his or her
re-traumatizatio in the course of legal and administrative procedures designed to provide justice and
reparatiori ®3

7 ® biseiab g -t g

Truth, justice, and reparatimechanisms have been develegadaddition to those established by
the interAmerican systemin transitional justice contexts, that is, in processes transitioning from
dictatorship to democracy and fratmed conflicto peacé: Although the facts of the hypothetical
case do not necessarily fathm this scenariat is important to make reference to some basic
principles in the implementation of mechanisms th&t#teestablishes in response to identified
gendeibased violenc&uch references should include botBtsc Principles and Guidelines on
the Right to a Remedy and Reparation for Victims of Gross Violations of International Human Rights
Law and Serious Violations of International Humanitarianfl2806° and Resolutioh8/7, which
created théffice of the Special Rapporteur the promotion of truthjustice reparationand
guarantees of naecurrencdn that resolutionthe Council established that the Special Rapporteur
must, fundamentally, integrate a gender perspective and-eevitgin@d approachroughout the

work d the mandatéBoth perspectives should be understood as interrglated, the right to truth,
justice, and reparation must be understood.

One of the mechanisms most representative of the right to truthttaoemmissionsvhich can be

defined as investigative bodies whose principal objective is to help societies confront their past with a
view toovercoming the cesarising from violen@nd preveimgtheirrepetitior?’ In so doingthey

investigate the facts, preparédgjines for the reparation of the harm caused, and propose
institutional reforms to ensure that the conditions that facilitated or fostered the violations are
modified®

6 OHCHR, Basic Principles and Guidelines on the Right to a Remedy and Reparation for Victims of Gross Violations of
International Human Rights Law and Serious Violations of International Humanitgr2zf0baw

64 This part was prepared based\antilla, Julissa, “La importancia de la aplicacién del enfoque de gémeohal De
Asumiendo nuevos retos” [The Importance of Applying a Gender Perspective to the Law: Taking on New Challenges].
Themis 63, 2013.

65Howeverthere are experiences such as the case of Colombia, which has incorporated-typesitieaalires in the

midst of the armed conflict, such as the 2dtimsandLand Restitution Lajizey de Victimas y Restitucion defdierras
instance.

66 OHCHR, Basic Principles and Guidelines on the Right to a Remedy and Reparation for Victims of Gross Violations of
International Human Rights Law and Serious Violations of International Humanitarian Law, 2006,
http://www.ohchr.org/EN/Professionallnterest/Pages/RemedyAndReparation.aspx

67Cuya, Esteban, “Las comisiones de la verdad en América[LatitteCommissions in Latin Americddcument

presented at the sem

1€
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Theirfield ofresearch is the past, as they focus on a set of abuses pedpeitigtadspecific period

of time, beyond any specific act. They work with a clearly established and widely disseminated
mandate, which serves as the measure of the public’'s expectations and civil society’segsponse. Th
aretemporarythey may last from around six months to two years, after which they present a report
that provides an account of the facts investigated and their proposals folnrethiegasesuth
commission®lso design reconciliation propos@ley do not exercise judicial or prosecutorial
powers, and therefore do not establish the individual legal responsibility of persons involved in the
acts investigatebleverthelesghe information included in the final reports of truth commissions
contributes to the administration of just@nd the opening of cases with a view to identifying the
perpetrators of the violations.

With few exceptionthe mandateof thetruth commissionsave been established in neutral terms,
without differentiating acts based on the sex or identity of the .vigtisisas made their conclusions
and the analysis of the facts overly broagl voices and stories of women have been left aut, the
experiences totally ignored. Thet Truth Commissiorwas established in Argentinal983
(CONADEP), and othersuch mechanisms were later createdhife (n 1990 and in 2011),
Guatemala (1999), am@ru(2001),among othercountries There are plans to createsimilar
mechanism iolombiaa Center for Historical Memdmgving been establishe®001.0f all of

the abovenechanism®nly the Peruvian and Guatemaatities developed a gended women’s
human rightsperspectiveand these aspects have alsen incorporated into the Colombian
experience

As noted byJN Women the mandates @futh commissionsave paid scant attention to issues of
gender, commonly focusing on violations of political or civil rights such as death, torture, and
disappearancésyhich can exclude the experience of secondary victims including femalé%elatives.
This
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First the case presengsbroad context of genddiscriminationreflected in both the lack of
acknowledgement diverse gender identities amthestereotypegresent in the administration of

justice This is evident in the caseZoleimy Pareja,teansgender womavho was murdered by her

domestic partner Angelino Mendoza after complaining for years of his violent behavior toward her
TheFirst Criminal Coudecided that the crime could not be classified as femicide and considered it

a crime of passion, a stereotype that has been rejected by-thaénian Courin its judgments

in cases fronsuatemalancludingVelizFranco/elasqudaizandGutiérreernanden2 Tw 1.7 0 T 0 Tc 32:
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civil society, which will urgently undertake to investigate the facts

f) The creation of &pecial Fund for reparations that will be allocated as soon as the TC
concludes its report

g) Regarding the status of children born of rape, the state maintains that it will provide for
their immediate registration in the Public Registry of the ZTPGBV

h) The review the legislation on femicide, violence, discrimination, esdofsgander
identity in the coming months so that, with broad citizen participation to create national
consensus, those points considered discriminatory can be amended.

Applicable international law

X American Convention on Human Rights
0 Articles 1, 2, 8, and 25

x Convention of Belém do Para
o Articles3, 4,7,and 8

Case Law of the Inté&ymerican Court

Cettbh (CtF v WERM/
BCaM5, 2009

258. [...]

21
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2.

be victims of violence.

The State of Naireespects the principle of the separation of powers, and therefore, the
Executive Branch cannot interfere in the decisions of the Judicial Branch, which respects the
right to procedural due process and legal institutions such as the application of statutes of
limitations It further considers that the prosecution of actsoténge is not necessarily the

only measure with which to guarantee truth, justice, and the reparation of victims.

Applicable international law

X American Convention on Human Rights
o0 Articles2, 8, and 25

X Convention of Belém do Para
o Article7

Case Law of the Inté&fmerican Court

CHICICtYBMEC5th
1, 2001

71. Although the jurisdictional function belongs, in particular, to the Judiciary under the
separation of powers that existshie rule of law, other public organs or authorities may
exercise functions of the same .thpether words, when the Convention refers to the right

of everyone to be heard by a competent judge or court to “determine his rights,” this
expression refers &my public authority, whether administrative, legislative or judicial, which,
through its decisions determines individual rights and obligations. For that reason, this Court
considers that any State organ that exercises functions of a materialigrjalisdtatre has

the obligation to adopt decisions that are in consonance with the guarantees of due legal
process in the terms of Article 8 of the American Convention.

75. This Court considers that, under the rule of law, the independence of allystipes m
guaranteed and, in particular, that of constitutional judges, owing to the nature of the matters
submitted to their consideration.
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Applicable international law

X American Convention on Human Rights
0 Articles7, 8, 25, and 27

IACHR Jurisprudence

AGD -8/87 BRAB27(2), 25(1)
d(6) AR

20. [...] under certain circumstances the suspension of guarantees may be the only way to deal
with emergency situations and, thereby, to preserve the highest values of a democratic society.
The Court cannot, however, ignore the fact that abuses may result fpplith&on of
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4.

protection of rights that cannot be suspdradel that “these judicial remedies (are) essential
to ensure the protection of those righitisis the function of the judiciary to protect legality
and the rule of law during a state of emergency

Although there were complaints of human rights violations at the time, there were no
complaints of sexual violence. Furthermore, the authorities in the tdl@nnaissued a

public statement denying the reports, saying that they never would have allowed such a
situation to exist in their community, and thBY@nd Killapura were giving the town a bad

name. The vast majority of the town'’s residents supported the statement of the authorities

Applicable international law

X American Convention on Human Rights
o Articlesl, 2, 8, and 25

X Convention of Belém do Para
0 Articles2 and 7

Case Law of the Inté&fmerican Court

Cetihy HEDMVRA
CoiiR8, 2009

279. This Tribunal considers that it is necessary to clarify that not all violations of human
rights committed in detriment of a woman necessarily implies a violation of the stipulations
of the Convention dBelém do Pard. [..The representatives did not prove how the attacks
were “especially direct[ed] against women,” nor did they explain the reasons why women
became a greater target of attack “based on their condition [of being women].”

280. [...] The Court considers that the representatives did not specify the reasons and the
manner in which the State incurred in a behavior “directed or planned” against the alleged
female victims, nor did they explain the measure in which the proven facts where they were
affected “were aggravated by their female conditianréphesentatives also failed to specify

24
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Inter-American Court lacked jurisdiction in relatotihé time of the events complained of,
which would preclude the Court from rendering a decision with regard to them.

Applicable international law

X American Convention on Human Rights
0 Articlesl.1l andb2

Case Law of the Inté&fmerican Court

CetH B BEbR
ECBEAY?2, 2008

24. [...] the Court cannot exercise its contentious competence to apply the Convention and
declare a violation of its provisions when theedllagts or the conduct of the defendant

State that could involve international responsibility took place prior to that State’s acceptance
of this competenc€ontrario sensine Court is competent to rule on those violations that
occurred after the date on which the State accepted the Court’'s competence or that had not
ceased at that dafSee alsaCase of Cantos, supraln@tea. 36; CasdNoigueira de Carvalho

et al.para44;
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o Articles2, 3,4, 6, 7, ad

Case Law of the Inté&ymerican Court

2¢€
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violence against women. In paficuthey should have an appropriate legal framework for
protection that is enforced effectively, and prevention policies and practices that allow effective
measures to be taken in response to the respective complaints. The prevention strategy should
alsobe comprehensive; in other words, it should prevent the risk factors and, at the same time,
strengthen the institutions that can provide an effective response in cases of violence against
women. Furthermore, the State should adopt preventive measures in specific cases in which it is
evident that certain women and girls may be victims of violence. This should take into account
that, in cases of violence against women, the States also have the general obligation established ir
the American Convention, an ghtion reinforced since the Convention of Belém do Para came

into force.

388. [...] The State did not prove that it had adopted the necessary norms or implemented the
required measures, in accordance with Article 2 of the American Convention and Article 7(c) of
the Convention of Belém do Para, that would have permitted the authorities to conduct an
investigation with due diligence. This judicial ineffectiveness when dealing with individual cases
of violence against women encourages an environment of impunity that facilitates and promotes
the repetition of acts of violence in general and sends a message that violence against women is
tolerated and accepted as part of dalily life

3. The State is using the statute of limitation as a way to avoid interresjameilility for
truth, justice, ahreparation for the victims. It is alsooigng the standards set forth in the
relevant case law of the irdgnerican systeas well as the provisions of international treaties
such as th€onvention of Belém do Pavéhich establishes the obligation of the States to
prosecute acts of violeragainst women

Applicable international law

X American Convention on Human Rights
0 Articlesl, 2, 8, and 25

x Convention of Belém do Para
o Articlesl, 6, 7, an8

Case Law of thimterrAmerican Court

CeiliMChbEC 5Eh
6§, 2007

146. This Court has indicated that the right to judicial access must secure the right of the
alleged victims or their next of kin &@va every measure taken such that the truth of the
events may be known within a reasonable time and that those eventually found responsible be

28
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punishedSee alsacase tfieMiguel Castro Castro Ppsan 382; Casé/afgas Areco, para.
101; an@€ase of the ltuango Magsa@e3389).

147.
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command authority but also political and judicial authority. They held centralized power and
exercised real authority over everything that happened in Warmi. As a result, the population
was completely subordinate to thdime victims’ failure to file a complaint cannot be
interpreted as a mitigation of the State’s respon

3C
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measures of prevention that would have reduced the risk factors for the women. Although the
obligation of prevention is one of means and not of results [...], the State has not
demastrated that the creation of the FEIHM and some additions to its legislative framework,
although necessary and revealing a commitment by the State, were sufficient and effective to
prevent the serious manifestations of violence against women that ocQ@uncatl Juarez

at the time of this case

Ceftieii GEBY
BC 6, 2009

139. The Court notes, as context, that as indicated by the CEH, during the armed conflict
women were particularly chosen as victims of sexual violence. Likewise, in another case
occurred within the same context as this massacre, the Court established as a proven fact that
“[t]he rape of women was a State practice, executeccantbet of massacres, directed to
destroying the dignity of women at a cultural, social, family, and individdal Jevel

CabBgeh v MRP M
RECHEA0, 2010

118. The Court recalls, as indicated by the Convention of Belém do Para, that violence against

31
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109. In accordance with international case law and taking into account the provisions of the
Convention, the Court has previously considered that sexual violence involves acts of a sexual
nature, committed against a person without their consent, and that in addition to the physical
invasion of the human body, they may include acts which do not involve penetration or even
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